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COMMENTS
BIGGER IN TEXAS: DOES THAT INCLUDE
THE PENAL CODE DEFINITION OF
PUBLIC PLACE?
By: Nicholas Harper
ABSTRACT

Are you or your neighborsubject to arrestfor "public" intoxication in your
front yard or driveway if you are found to be a potential danger to yourself or
someone else? Can the police extend their authority to the front porch of a
private residence in order to make an arrest that actually requires the offense
be committed in a "public place?" Texas courts of appeals have repeatedly
differed as to what locations constitute a "public place" under section
1.07(a) (40) of the Texas Penal Code, particularly as the locations pertain to
the criminal offenses of "Public Intoxication" and "Driving While
Intoxicated."
At issue in many cases involving these offenses is whether a front yard or
residentialdriveway may constitute a public place for the purpose of arrest by
law enforcement. This split of opinion dates back to much older cases in the
Texas courts, but the time is ripe for a determinative opinion to set the courts
on notice as to whether a privately owned driveway or yard may constitute a
public place under the Texas Penal Code. In light of favoring safety as a
public policy, the more liberal interpretation of public place should be accepted by Texas courts to includeprivate driveways and yards that are accessible to the public at the time of arrest

TABLE OF CONTENTS

1.

II.
III.

IV.

INTRODUCTION..........................................

948

TEXAS PENAL CODE STATUTES AT ISSUE...............
SUPPLEMENTARY STATUTORY DISCUSSION AND

948

AUTHORITY OF PEACE OFFICERS .......................

950

A. Driving While Intoxicated .....................
B. Public Intoxication
..........................
C. Authority of Texas Peace Officers........
.......

950
951
951

DIFFERING TEXAS JUDICIAL INTERPRETATIONS OF
PENAL CODE STATUTES ..................
..............

953

A. Decisions Against a Broad Definition of Public
Place
....................................
B. Decisions in Support of a Broad Definition of Public
Place ................................................
1. Loera v. State-Part I...........................
2. Banda v. State...................................
3. Loera v. State-Part II.........................
4. W oodruff v. State ...............................

954
956
956
957
958
959

947
DOI: https://doi.org/10.37419/TWLR.V19.I4.4
Published by Texas A&M Law Scholarship, 2022

1

Texas Wesleyan Law Review, Vol. 19 [2022], Iss. 4, Art. 5

TEXAS WESLEYAN LAW REVIEW

948

V.

[Vol. 19

FEDERAL JUDICIAL INTERPRETATION OF TEXAS PENAL
CODE STATUTES ........................................

A. United States v. Fossler.......................
B. United States v. Collazo
......................
VI.

PUBLIC POLICY AND STATISTICAL APPLICATION ........

VII. CONCLUSION ............................................

I.

960
960
962
962
965

INTRODUCTION

Imagine that you are with your friends in a front yard enjoying a
hamburger and an alcoholic beverage on a Sunday afternoon in a
quiet neighborhood in Texas. What do you think the chances are that
if you have had too many alcoholic beverages and are intoxicated in
this particular scenario, a law enforcement officer could arrest you
where you stand in that front yard for Public Intoxication? Or consider the person that consumed too many alcoholic drinks at a bar,
drove home unscathed, and is still intoxicated sitting in their vehicle in
their driveway with the engine running enjoying late-night radio.
Should this person be subject to arrest by a passing police officer who
happens to notice the vehicle parked in an abnormally crooked fashion in the driveway?
Now imagine that violent gang members are intoxicated to the same
extent as the preceding examples and are all gathered in a front yard
poised to engage in battle with a rival group. This set of facts would
likely gain the attention of your local homeowners association much
more quickly than the previous two examples, but the legal reach of
law enforcement authorities to take action might not be all that different. In all of these scenarios, intoxication is at issue in a location that
would likely be viewed by most people as "private property." However, the legal definition of "public place" is not clear under the Texas
Penal Code and subsequent Texas court cases.
The question posed is whether a Texas law enforcement officer
should be able to make arrests of the intoxicated individuals in these
scenarios based on the legal determination of their presence in a
''public place," which might be a front yard or driveway at the time of
coming in contact with law enforcement. Most Texas residents would
likely agree that public safety is valued, but to what extent should certain locations be deemed "public" in the furtherance of enforcing the
laws prohibiting breaches of the peace? Texas courts have split opinions on the subject, and this Comment will focus on both sides of the
argument as to whether places such as front yards and driveways may
be considered "public places" under the Texas Penal Code.
II.

TEXAS PENAL CODE STATUTES AT ISSUE

The statutory basis for most of this Comment's analysis is title 10 of
the Texas Penal Code, which is labeled "Offenses Against Public
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Health, Safety, and Morals."' In Texas, a person may be arrested for
certain conduct that occurs while that person is intoxicated and in a
public place.2 Under title 10, chapter 49 of the Texas Penal Code, the
offense of "Public Intoxication" is committed when "the person appears in a public place while intoxicated to the degree that the person
may endanger the person or another."' Additionally in Texas, the offense of Driving While Intoxicated is committed when "the person is
intoxicated while operating a motor vehicle in a public place."4
Both of these statutes require the element of committing certain
conduct while in a public place in order to have committed the offense. In Texas, "public place" is defined as "any place to which the
public or a substantial group of the public has access and includes, but
is not limited to, streets, highways, and the common areas of schools,
hospitals, apartment houses, office buildings, transport facilities, and
shops." 5 The language of interest in the statute is the phrase "not
limited to" when describing certain locations that are statutorily
deemed public places. Private driveways and front yards are locations
that many people might not consider "public," but they could nonetheless meet the public place element of these offenses in certain
Texas jurisdictions.
Much debate can be imagined to occur in the criminal courts of
Texas as to certain elements contained in these statutes, such as the
definition of "operating" a motor vehicle and the level of intoxication
required to be a "danger" to one's self or others. A brief discussion
will lay a foundation for these elements from the case law and will
highlight a developing theme of broad interpretations as to what constitutes these elements. These interpretations tend to give law enforcement officers wide latitude and thereby, are likely provide Texas
citizens more protection from intoxication offenses.
However, this Comment will ultimately focus on developing and
properly characterizing the element of "public place" contained
within the chapter 49 offenses of Public Intoxication and Driving
While Intoxicated. A discussion of the arrest authority of Texas Peace
Officers for offenses occurring within their view or presence, as well
as for breaches of the peace, will follow. The main goal will then be to
analyze the Texas case law pertaining to arrests where the "public
place" element was at issue in order to determine the appropriate
breadth and scope of what is allowed for arrest purposes under the
statutes. Federal case law will also be analyzed where the courts have
interpreted Texas law in the context of intoxication arrests and where
the "public place" definition was at issue. Texas courts of appeals
1.

TEX. PENAL CODE ANN.

§ 49

(West

2011).

2. Id.
3. TEX.

§ 49.02 (West 2007).

4.
5.

§ 49.04 (West 2011).
§ 1.07(a)(40) (West 2011).

PENAL CODE ANN.
TEX. PENAL CODE ANN.
TEX. PENAL CODE ANN.
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have differing views as to certain locations that are allowed to fall
within the definition of "public place" in this context, including private driveways and front yards of private residences.' The Texas
Court of Criminal Appeals, however, has not been required to definitively rule on the issue. Finally, in light of a public policy towards
promoting and ensuring the safety of Texas citizens, this Comment
will address the need for a broad and liberal interpretation for the
entire state as to what constitutes a "public place" for the purposes of
the Texas Penal Code.
III.

SUPPLEMENTARY STATUTORY DISCUSSION AND AUTHORITY
OF PEACE OFFICERS

A.

Driving While Intoxicated

In Freeman v. State, the court acknowledged under the Driving
While Intoxicated ("DWI") statute that there is no specific definition
of "operate" as it pertains to a motor vehicle.' The Court of Criminal
Appeals has held that "words not specifically defined by the Legislature are to be understood as ordinary usage allows, and jurors may
thus freely read statutory language to have any meaning which is acceptable in common parlance."' A totality of circumstances test is
used to determine whether the defendant took action to affect the
functioning of his vehicle that would enable its use, and this standard
leads to a very broad interpretation of what "operating" a motor vehicle means.' Furthermore, under the totality of circumstances analysis,
multiple Texas cases have upheld arrests and convictions for DWI
when the driver was initially found to be asleep, or even unconscious,
while the vehicle engine was running."
The standard for "operating" a motor vehicle is not defined with
exact precision, and it is undoubtedly a controversial part of the DWI
statute that leads to much debate in the courts throughout the state.
However, because of the broad interpretation of "operating" discussed above, it should be easily understood that the law provides a
setting where a wide range of circumstances could justify the arrests of
suspects for driving while intoxicated. The courts seem to accept a
meaning of "operate" that is beyond what might normally be understood in the usage of the word, and this same theme will reappear
when later analyzing the meaning of "public place" under the Texas
Penal Code.
6. See Commander v. State, 748 S.W.2d 270, 271 (Tex. App.-Houston [14th
Dist.] 1988, no pet.); Fowler v. State, 65 S.W.3d 116, 117 (Tex. App.-Amarillo 2001,
no pet.); Loera v. State, 14 S.W.3d 464, 467 (Tex. App.-Dallas 2000, no pet.).
7. Freeman v. State, 69 S.W.3d 374, 376 (Tex. App.-Dallas 2002, no pet.).
8. Denton v. State, 911 S.W.2d 388, 390 (Tex. Crim. App. 1995) (en banc).
9. Id.
10. See Freeman, 69 S.W.3d at 375-76; State v. Savage, 905 S.W.2d 272, 272-74
(Tex. App.-San Antonio 1995), aff'd, 933 S.W.2d 497, 497-98 (Tex. 1996).
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Public Intoxication

For the offense of Public Intoxication, the suspect's intoxication
must be at a level where he "may" endanger himself or another."
Proof of potential danger, not necessarily imminent danger, to either
the accused or others is enough to satisfy this essential element.1 2 The
court in Segura v. State held if an intoxicated subject were allowed to
drive or even run away from an accident scene, this conduct would
pose a danger to both the accused and others." Courts have also held
that by merely being intoxicated in the parking lot of a public place,
where it is reasonable to assume that vehicles would travel in and out,
the element of "potential danger" can be met.' 4 The court further
explained that when an intoxicated subject fell asleep in a vehicle in
front of a lounge at night, this conduct rendered the accused subject to
"potential danger" so as to satisfy the element of the Public Intoxication offense.1 5 Again, these cases appear to stand for a broad definition of "danger." This judicial approach seems to afford wide latitude
to an investigating officer seeking to protect the public from a situation that may, or may not, later put the public at risk because of a
suspect's intoxication.
C.

Authority of Texas Peace Officers

Article 14.01 of the Texas Code of Criminal Procedure allows a
peace officer, or any other person, to "arrest an offender when the
offense is committed in his presence or within his view, if the offense
is one classed as a felony or as an offense against the public peace."16
Additionally, article 14.03 states, "Any peace officer may arrest, without warrant persons found in suspicious places and under circumstances which reasonably show that such persons have been guilty of
some felony, violation of Title 9, Chapter 42, Penal Code, breach of
the peace, or offense under Section 49.02, Penal Code."" Both of
these statutes contain provisions for arrests involving offenses
"against the public peace" or offenses that are deemed a "breach of
the peace." Furthermore, courts have consistently held that officers
may make arrests without a warrant when the facts and circumstances
within the reasonably trustworthy knowledge of the officer would authorize a reasonably prudent person to believe that the suspect committed or is committing a crime."' Accordingly, if an officer could
11, Segura v. State, 826 S.W.2d 178, 184 (Tex. App.-Dallas 1992, pet. ref'd).
12. Id.
13. Id. at 184-85.
14. White v. State, 714 S.W.2d 78, 79 (Tex. App.-San Antonio 1986, no pet.).
15. Id. (citing Dickey v. State, 552 S.W.2d 467, 468 (Tex. Crim. App. 1977)).
16. TEX. CODE CRIM. PROc. ANN. art. 14.01(a) (West 2005).
17. TEX. CODE CRIM. PROC. ANN. art. 14.03(a)(1) (West Supp. 2012).
18. State v. Ballard, 987 S.W.2d 889, 892 (Tex. Crim. App. 1999) (citing Smith v.
State, 739 S.W.2d 848, 851 (Tex. Crim. App. 1987)).
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reasonably believe that the elements of an offense existed, given the
totality of the circumstances, he has probable cause to arrest the subject whether or not the state can prove at trial that a crime actually
occurred.' 9
Given the prevalence of alcoholic beverages in today's bars, nightclubs, restaurants, sporting venues, amusement parks, and more, it can
be understood that Public Intoxication is an offense that police officers would likely confront across the state with regularity. The Texas
Court of Criminal Appeals has ruled that "[b]eing drunk in a public
place is a breach of the peace." 20 In Holmes v. State, an officer observed the defendant in a parking lot of an apartment complex near a
main street with heavy traffic, and the defendant had slurred speech,
the strong odor of alcohol on his breath, and bloodshot eyes. 2' The
court held the act, in and of itself, amounted to a breach of the peace
and the officer was justified in arresting the defendant.2 2 Furthermore, the offense of Driving While Intoxicated has been held to be a
breach of the peace.23
However, Texas law has not provided a statute that criminalizes any
specific conduct as a "breach of peace."" Instead, the determination
of whether an act amounts to a breach of peace is done on a case-bycase basis, looking to the facts and circumstances surrounding the
act.2 5 The majority of cases dealing with an arrest made by a citizen
for a breach of the peace involve intoxicated persons, i.e., the person
is drunk and disorderly. 26 But Texas courts have also found many
other acts to constitute breaches of the peace in many varied circumstances, including failure to stop and give information after a traffic
accident, a robbery suspect throwing a beer bottle at a citizen during
an attempted escape from the scene, and a high school student extending his middle finger to the principal of his school during commencement exercises.2 7 In Ruiz v. State, dangerous driving that
threatened the safety of the community constituted a breach of the
peace, and the court affirmed the actions of an officer who detained
and arrested the suspect outside of his normal jurisdiction.
19. Quinones v. State, 325 S.W.3d 801, 803 (Tex. App.-Amarillo 2010, no pet.)
(citing Delgado v. State, 718 S.W.2d 718, 720-21 (Tex. Crim. App. 1986)).
20. Heck v. State, 507 S.W.2d 737, 740 (Tex. Crim. App. 1974).
21. Holmes v. State, 795 S.W.2d 815, 817 (Tex. App.-Houston [14th Dist.] 1990,
pet. ref'd).
22. Id.
23. Miles v. State, 241 S.W.3d 28, 41 (Tex. Crim. App. 2007).
24. Henderson v. State, 600 S.W.2d 788, 789 (Tex. Crim. App. 1979).
25. Turner v. State, 901 S.W.2d 767, 770 (Tex. App.-Houston [14th Dist.] 1995,
pet. ref'd).
26. Id.
27. Id. at 771.
28. Ruiz v. State, 907 S.W.2d 600, 603-04 (Tex. App.-Corpus Christi 1995, no
pet.).
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Texas courts recognize that breach of peace is a "generic" term that
"includes all violations of the public peace or order, or decorum. "29
Breach of peace is a common-law offense, and it is a disturbance to
the public tranquility by any act that incites violence or provokes
others to break the peace.30 "Peace" in this context means the "tranquility enjoyed by the citizens of a municipality or a community where
good order reigns among its members."" Accordingly, where means
cause disorder and threaten danger to the community, a breach of the
peace has occurred, even if no actual violence is employed.3 2
These examples illustrate that there is wide latitude in Texas as to
what may constitute the breach of peace offenses. Furthermore, for
other important elements of intoxication offenses, such as the "operation" of a motor vehicle under DWI or the level of "danger" to the
accused or others under Public Intoxication, courts have taken a consistently broad approach in what conduct rises to prohibited levels as
intended in the statutes. This analysis is important because it shows
the state's policy of granting a wide umbrella of arrest authority for
offenses that threaten the public peace. It is undisputed that both the
Driving While Intoxicated and Public Intoxication statutes fall
squarely within this umbrella. If these expansive approaches were
coupled with a broad interpretation of "public place" under the statutes, the courts would follow their seemingly established record of
showing that Texas is serious in its efforts to protect its citizens from
intoxication and other breach of peace offenses.

IV.

DIFFERING TEXAS JUDICIAL INTERPRETATIONS OF PENAL
CODE STATUTES

This Comment will first show that the Texas Penal Code definition
of public place is non-exclusive and allows for much interpretation as
to what locations may constitute a public place. The analysis will then
focus on Texas court of appeals cases to illustrate the differing opin-

ions as to whether private residential areas such as driveways, front
yards, and porches are automatically excluded from the permissible
locations a defendant may be arrested for offenses requiring a public
place. There is disagreement amongst the courts as to whether "public place," as defined in the Texas Penal Code, should receive a narrow
interpretation, or if not, how broadly courts are willing to expand the
definition when considering the pertinent factors stated in the case
law.
Given that Texas courts have illustrated the wide latitude granted to
peace officers and citizens of the state when making arrests for intoxi29.
30.
31.
32.

Woods v. State, 213 S.W.2d 685, 687 (Tex. Crim. App. 1948).
Id.
Id.
Id.
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cation offenses deemed to be breaches of the peace, it is imperative to
develop a clear understanding of what locations may constitute a public place under Texas law. Even though there is only one statutory
definition of "public place" found in the Texas Penal Code, the Texas
courts of appeals have differed throughout the case history in ruling
whether certain locations meet the definitional standard to constitute
a public place. The legislature defines a public place as "any place to
which the public or a substantial group of the public has access."3 3
The definition of "public place" is arguably open-ended, and it is written in broad language that leaves discretion to the courts to expand its
parameters where appropriate.3 4
A.

Decisions Against a Broad Definition of Public Place

Under older Texas case law, a private residence was not a public
place.3 5 However, the Pugh Court left open the possibility of a private residence taking on the characteristics of a public place if "it is
made public by being thrown open for access to the public." 6 Even in
the early twentieth century, it appears that "access" was becoming the
key by which the analysis began of whether a particular location was a
public place. In Commander v. State, the court held that neither a
private residence, nor the yard or driveway of a private residence, is
or has ever been construed as a public place." This line of authority
was well discussed, and differing views emerged from the courts of
appeals in the cases to follow.
In Fowler v. State, the court reviewed a defendant's conviction at a
jury trial for Driving While Intoxicated.38 After the resident at the
defendant's location placed a 911 call, a Gray County Sheriff's Department found the defendant sitting in his car that was stranded on
top of an embankment on the side of a private driveway.39 The driveway itself was located off a small county road, which only accessed the
complainant's rural residence.4 0 At the time the defendant entered
the driveway with his vehicle, the gate to the driveway was open.4 1
The resident testified that her driveway was not open to the public
and did not lead to any other place besides her residence.4 2
33. TEX. PENAL CODE ANN. § 1.07(a)(40) (West 2011).
34. 50 TEX. PRACTICE, DWI LAW & PRACTICE HANDBOOK § 1:4 (2012) (quoting
State v. Gerstenkorn, 239 S.W.3d 357 (Tex. App.-San Antonio 2007, no pet.); Loera
v. State, 14 S.W.3d 464, 467 (Tex. App.-Dallas 2000, no pet.)).
35. Pugh v. State, 117 S.W. 817 (Tex. Crim. App. 1909).
36. Id. at 818.
37. Commander v. State, 748 S.W.2d 270, 271 (Tex. App.-Houston [14th Dist.]
1988, no pet.).
38. Fowler v. State, 65 S.W.3d 116, 117 (Tex. App.-Amarillo 2001, no pet.).

39. Id.
40. Id.
41. Id.
42. Id. at 119.

https://scholarship.law.tamu.edu/txwes-lr/vol19/iss4/5
DOI: 10.37419/TWLR.V19.I4.4

8

Harper: Bigger in Texas: Does That Include The Penal Code Definition of P

2013]

BIGGER IN TEXAS

955

Relying on State v. Nailor, the state argued in Fowler that the resident's driveway was a "public road," thereby constituting a public
place for the purpose of establishing the offense of Driving While Intoxicated because it was (1) accessible to anyone, (2) maintained by
county employees and equipment, (3) was not posted, and (4) was not
blocked by closed gates. In Nailor, the court held that distinctions
between parcels of property differentiating whether they are wide
open or enclosed are irrelevant to the determination of whether the
public has access to that property.4 4 As a result, those distinctions are
without legal significance under the public place inquiry. 45 Additionally, a location may be deemed a public place despite the requirement
of an entrance fee, and the relevant inquiry remains simply whether
the public can enter the premises. 46
However, the Fowler court did not accept this argument and held
that county maintenance, or public maintenance in other words, did
not alter the character of private property nor did it give the public a
right to use a private road. 47 Ultimately, the court held that the driveway to a rural residence located approximately one-fourth of a mile
from a county road was not a "public place" for purposes of the definition under the Texas Penal Code. 48 The court followed the holding
in Commander by stating that a private residence is not a public place,
nor has a driveway of a private residence ever been construed as
such.49
In an interesting choice of language, the court did conclude that the
private driveway in question was an "isolated and secluded area," and
thus it was not a public place as contemplated by the Texas Penal
Code.50 A logical inference from the inclusion of this specific choice
of language leaves open the possibility that a private driveway that
was not isolated and not secluded could be a public place. This wording analysis is mentioned because the Fowler court could have merely
stated a categorical prohibition on determining that a private driveway be considered a public place. Instead, the court went further to
describe the particular driveway in the case to be isolated and secluded." This particular and narrow description by the court may allow for a future argument to distinguish a private driveway that is in a
busy, crowded neighborhood located within city limits. Thus, if a
driveway located in a different setting was perhaps distinguishable in
the court's view, this might provide the basis for a legal argument that
43.
44.
45.
46.
47.
48.
49.
50.
51.

Id.
State v. Nailor, 949 S.W.2d 357, 359 (Tex. App.-San Antonio 1997, no pet.).
Id.
Id.
Fowler, 65 S.W.3d at 119.
Id. at 117.
Id. at 119.
Id.
Id.
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a private driveway could be a public place based on additional factors
such as urban setting, not secluded, and easily accessible by neighbors.
B. Decisions in Support of a Broad Definition of Public Place
1. Loera v. State-Part I
In contrast to Fowler, the Dallas court of appeals in Loera v. State
adopted a much broader interpretation of the definition of public
place as it pertained to an arrest for Public Intoxication. According to
the court, the definition of public place is open-ended, and as many
courts have noted, the definition leaves discretion to the courts to expand its parameters where appropriate.5 2 In Loera, the appellant was
convicted at a trial by judge for Public Intoxication and subsequently
challenged the legal sufficiency of the evidence presented to prove
that he was in a "public place" at the time of his intoxication." Police
responded to a disturbance call at a residence and observed the appellant standing in the front yard of a private residence while having a
verbal confrontation with a woman. 4 The police observed that the
appellant was unsteady on his feet, slurred his speech, and smelled of
alcohol. 5 The complainant stated that her house, where the disturbance occurred, was located on a public street.s" Furthermore, she
advised that the appellant had arrived at her house on his bicycle and
that the appellant had to ride his bicycle on a public street in order to
get to her house.
The Loera court reviewed the sufficiency of the "public place" element for Public Intoxication under these facts in two different contexts and used different analysis for each. First, the bicycle travel of
the appellant on a public roadway immediately prior to the disturbance was analyzed." Second, the court discussed the application of
"public" factors to the actual location of the appellant at the time of
the disturbance, which was the complainant's front walkway that led
to the front door of her residence."
The first part of analysis in Loera centered on whether the appellant committed the offense of Public Intoxication when he traveled to
the witness's home. The court held that the trial court could reasonably infer the appellant used a public road or street to reach the witness's home, and in fact the only reasonable deduction to be drawn
from the set of facts was that the appellant rode his bike on the ad52.
53.
54.
55.
56.
57.
58.
59.

Loera v. State, 14 S.W.3d 464, 467 (Tex. App.-Dallas 2000, no pet.).
Id. at 466.
Id.
Id.
Id.
Id.
Id. at 468.
Id.

https://scholarship.law.tamu.edu/txwes-lr/vol19/iss4/5
DOI: 10.37419/TWLR.V19.I4.4

10

Harper: Bigger in Texas: Does That Include The Penal Code Definition of P

2013]1

BIGGER IN TEXAS

957

joining sidewalks and streets to reach the home."o The court held that
the state clearly proved the element of public place, noting that streets
and any adjoining sidewalks are clearly public places."
It is notable that even though the police personally observed the
appellant's signs of intoxication upon arriving at the residence, it is
not stated anywhere that the police nor anyone else actually witnessed
the appellant's travel on the public roadways or sidewalks while intoxicated. Nonetheless, the court stated the inferences the trial court
could draw from the record were enough to support a finding that the
appellant appeared in a public place while he was intoxicated.6 2 This
ruling is another example of wide judicial latitude granted to law enforcement under the statutes to remedy the commission of breach of
peace offenses, such as Public Intoxication. Even if the police did not
witness the appellant traveling on the public roadways while intoxicated, the allowable inferences stated by the court that he was intoxicated while riding his bike on those streets, along with the authority of
law enforcement to arrest for breach of peace offenses that occur
outside of their presence, serve as a solid example of Texas's posture
to protect the public.
2. Banda v. State
The Texas Court of Criminal Appeals seemed to establish the foundation for Loera's first part of analysis in Banda v. State. In Banda,
the police found the appellant in an intoxicated state in the backyard
to the side of a private house at the time of his arrest.6 3 However,
earlier that morning, police responded to the same residence and observed the appellant flee out the back door, jump a fence into a neighbor's yard, and disappear from view in the next yard.6 4 Officers
initiated a search for the next hour, including surrounding houses,
yards, alleys, streets, and other buildings, but they were not able to
locate the suspect.' Police then returned to the original location of
the dispatched call and found the suspect in the side yard of the residence.66 Because of the police officers' search efforts of the homes
and yards of the neighborhood and the arresting officers' belief that
the appellant was not in the neighborhood surrounding the initial residence during the time of the search, the court held there was sufficient
evidence to infer the appellant appeared in a public place during his
absence, thus committing the offense of Public Intoxication.
The
Loera court expanded this notion by determining under the facts of
60.
61.
62.
63.
64.
65.
66.
67.

Id.
Id.
Id. at 470.
Banda v. State, 890 S.W.2d 42, 52 (Tex. Crim. App. 1994).
Id.
Id.
Id.
Id.
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Banda, that the only reasonable conclusion in Banda was that the defendant fled private property and evaded police by using public
property.6 8
3.

Loera v. State-Part II

The second part of analysis used in Loera v. State focused on the
appellant's location at the time of the actual disturbance at his sister's
residence, which was also the location where police found him upon
their arrival.6 9 The witness observed the appellant standing in her
front yard on the walkway that led from the circular drive to her front
door, and the responding police officer later saw the appellant next to
a tree at the beginning of the witness's driveway.70 The court stated
that the appellant's argument-that the front walkway leading to his
sister's house is not a public place-is somewhat problematic as compared to the first part of the Loera analysis. 71 However, the court
ultimately declined to adopt the broad premise that a private residence, including the yard and driveway, may not be a public place.7
Instead, the court held the determination of whether a location is a
public place should only be made after a careful examination of the
facts and should be resolved on a case-by-case basis.7
"The owner of a private residence may host an open house for a
neighborhood party or gathering, or may advertise the residence as an
'open house' for purposes of sale."7 4 In either instance, the private
residence would be accessible by the public and, as a result, would be
considered a public place under the Penal Code." In this particular
case, the court acknowledged the location at issue was a walkway connected to the front door of a private residence with a circular driveway leading to the street. If a member of the "public," such as a
postman, salesman, visitor, neighbor, et cetera wanted to approach the
house for any legitimate purpose, the driveway and walkway provide
the most logical route and allow for convenient, unimpeded access.77
"Under normal circumstances, the common citizen would have the
right to approach the front door."78 The court reasoned that the
driveway and walkway in this case, which were immediately in front of
the house, were designed to enable the public to have access to the
house, and for the purposes of the statutory definition of "public
68.
69.
70.
71.
72.
73.
74.
75.
76.
77.
78.

Loera v. State, 14 S.W.3d 464, 468 (Tex. App.-Dallas 2000, no pet.).
Id. at 466.
Id.
Id. at 468.
Id. at 469.
Id.
Id.
Id.
Id.
Id.
Id.
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place," the walkway squarely fits within the meaning of any place to
which the public has access. 79
The court interestingly notes, however, that the application of the
Public Intoxication statute does not disturb the notion that a person's
home is his or her "castle" for the purposes of fundamental privacy,
but instead it ensures that a criminal actor may not create a "safe harbor" by usurping the privacy interests to legalize otherwise criminal
conduct.8 0 Because the appellant was observed on the walkway in
front of his sister's house, the state's evidence was sufficient to prove
he was in a place to which the public had access, thus placing that
walkway in the front yard within the statutory definition of "public
place.""'
The focus of attention in considering whether evidence is sufficient
to prove the element of "public place" for the offense of Public Intoxication should be "whether the place is one to which the public has
access."82 The term "access" is not defined in the Penal Code in relation to the crime of Public Intoxication, but access is commonly defined as freedom of approach or the opportunity of approaching,
communicating, or passing to and from a location." The key to determining the sufficiency of the evidence in order to prove that conduct
occurred in a public place turns on the meaning and application of
access, not on the common understanding of the term "public."8 4
Texas courts focus their "access" analysis on the extent of actual access to the public, not necessarily the formalities by which the access
was gained.
4.

Woodruff v. State

Access was further discussed as the critical issue in Woodruff v.
State, where the court was faced with determining whether a suspect
who was arrested for Driving While Intoxicated on an access-restricted military base was actually operating his vehicle in a public
place. 86 At Bergstrom Air Force Base, the property is fenced, security
personnel guard its gates, and access passes are required in order to
gain entry onto the premises. 87 This court reiterated the idea that
proper focus of the access inquiry should be on the extent of actual
79.
80.
81.
82.
83.
84.
85.
(citing
pet.)).
86.
87.

Id.
Id.
Id.
Id. at 467.
Id.
Id. at 467-68.
Quinones v. State, 325 S.W.3d 801, 803 (Tex. App.-Amarillo 2010, no pet.)
State v. Gerstenkorn, 239 S.W.3d 357, 359 (Tex. App.-San Antonio 2007, no
Woodruff v. State, 899 S.W.2d 443, 443 (Tex. App.-Austin 1995, pet. ref'd).
Id. at 444.
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access, not the formalities by which it is gained." Even though the
base's overall entrance policy was monitored access with twenty-fourhour guarded gates, certain qualified visitors, active duty military and
their families, reservists, retirees, non-military personnel who worked
on base, vendors who supplied the base, and anyone else who could
present a valid military identification card were allowed access." The
court flatly stated, "[If] we were to hold that Bergstrom was not a
public place,... a civilian could drive intoxicated on any air force base
in the state, where hundreds of families live and thousands of people
work, with impunity.""o
The court properly concluded that this result is clearly not what the
legislature would have intended when crafting its definition of public
place, and the definition is open ended leaving discretion to the
courts.9 ' If an access-controlled military installation could be deemed
to be a public place for the purpose of the DWI statute, it seems
proper, following Woodruff, to conclude a front yard or driveway that
is not guarded or access-restricted could be a public place under the
Penal Code.
V.

FEDERAL JUDICIAL INTERPRETATION OF TEXAS PENAL
CODE STATUTES

A study of cases from the United States Court of Appeals for the
Fifth Circuit reveals that the Loera court would likely receive federal
support in its determination that the yard of a private residence may
be a public place. United States v. Fossler'sholding aligns much more
closely with the rulings of Loera, Nailor, and Banda, as opposed to the
contrasting views found in Commander and Fowler. United States v.
Collazo goes on to point out "access" by the public as being part of
the determinative analysis of whether a location is a public place
under Texas law."
A. United States v. Fossler
In United States v. Fossler, police responded to a call about a reckless driver, and when they arrived, police observed the suspect in an
intoxicated state leaning against his car that was parked in the front
yard of a residence.9 3 The officer spoke to witnesses who observed
the appellant driving erratically down the street and subsequently arrested him for DWI.94 The appellant first argued that because the officer had not personally witnessed his driving, he could not have
88. Id. at 445.
89. Id.
90. Id.
91. Id.

92. See United States v. Collazo, 117 F.3d 793, 795 (5th Cir. 1997).
93. United States v. Fossler, 597 F.2d 478, 480 (5th Cir. 1979).
94. Id.
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lawfully been arrested for DWI under the Texas Code of Criminal
Procedure." He next contended that because he was in the front yard
of a residence when he was arrested, there was no probable cause to
support the charge of Public Intoxication. 6
Addressing the appellant's first contention, the Court of Appeals
for the Fifth Circuit noted that the Texas Court of Criminal Appeals
has held an arrest for DWI is not necessarily invalid solely because the
arresting officer did not witness the defendant operating the vehicle,
as the defendant may still be subject to an arrest for Public Intoxication." The court elaborated in its holding by recognizing where a defendant has been arrested for the "wrong" offense, the arrest is still
valid where, absent any sign of fraud, the crime for which he was arrested and the crime for which there was probable cause to believe he
committed are closely related, such as DWI and Public Intoxication."
The court stated years later, when discussing the circumstances of an
arrest, that it "is not willing to second guess the officer on the beat
who must act on the spur of the moment" as long as one could argue
the actions of the officer were reasonable."9
The court went on to address the appellant's second contention and
held the defendant's claim of lack of probable cause for the Public
Intoxication arrest was unpersuasive.co The court properly noted
that in Texas, a place may be public (or not) according to circumstances, and under the facts at issue, it would be unreasonable to hold
there was no probable cause for arrest even though the appellant was
found in the front yard of a private residence.'0 o
This case seems to be of particular importance in two different contexts when evaluating how broad Texas's judicial interpretation of
public place should be. First, as a federal court interpreting Texas law,
the court seemed to further the posture of a broad authority of law
enforcement to make arrests when the public peace is at risk. Even
though not specifically addressing public place in this first context, by
ruling that a wrong arrest will stand as long as there was probable
cause for another closely related offense, the court seemingly showed
a strong policy towards protecting the public and giving latitude to
officers tasked with enforcement of the statutes. Secondly, the court
in its interpretation did not accept a categorical prohibition that a yard
of a private residence may not be a public place, but instead, it approved a Public Intoxication arrest that was made on private property.
95.
96.
97.
98.
99.

Id. at 482.
Id.
Id.
Id.
Gibson v. Rich, 44 F.3d 274, 277 (5th Cir. 1995).

100. Fossler, 597 F.2d at 482.
101. Id.
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B. United States v. Collazo
In United States v. Collazo, the Court of Appeals for the Fifth Circuit again addressed a disputed interpretation of public place pertaining to the Texas Penal Code and DWI statute.1 02 The appellant was
stopped at a sentry checkpoint while entering Kelly Air Force Base,
and he was subsequently arrested on federal property for DWI under
the Texas Penal Code.o 3 The appellant argued that the government
failed to prove he was in a "public place" while driving intoxicated.104
The court quickly dismissed this argument by stating that the evidence
showed any member of the public could have driven up to the gate
where the appellant was arrested and seemed to hinge its analysis on
the public's ability to access the portion of the roadway utilized by the
appellant."0 s The court even went a step further to establish the arrest
location as being a public place, despite the lack of specific presentation by the government to the trial court that the appellant was actually driving in a public place." This particular point seems to indicate
the federal court's willingness to accept a definition of public place in
favor of protecting society as opposed to a more restrictive literal interpretation, even though the specific argument was not made by the
government itself in the initial prosecution. These two examples of
federal case analysis in Fossler and Collazo seem to hold true to the
judicial determinations in favor of broad acceptance of what is
deemed to be a "public place" under the Texas Penal Code.
VI.

PUBLIC POLICY AND STATISTICAL APPLICATION

A solid argument stands under the existing public policy as to why
the Texas courts should have a resolved and clear working definition
of "public place." This definition should not allow for categorical
prohibitions on locations such as front yards and driveways of residences, but instead it should afford law enforcement the widest possible discretion to resolve potentially dangerous situations. In its
seeming efforts to enhance the safety of the voting public, the Texas
Legislature has enacted multiple enhancements for the punishment
sentences and levels of criminal offenses a suspect may be charged
with for subsequent intoxication offenses.' 07 For example, if it is
shown upon trial that a defendant facing a Public Intoxication charge
has previously been convicted three times for Public Intoxication, and
each prior offense was committed in the twenty-four months preceding the date of commission of the instant offense, the defendant shall
be punished by a fine not to exceed $2,000, confined in jail not to
102. United States v. Collazo, 117 F.3d 793 (5th Cir. 1997).

103. Id. at 794.
104. Id. at 795.
105. Id.

106. Id.
107. See

TEX. PENAL CODE ANN.

H§ 12.43(c), 49.09 (West 2011).
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exceed 180 days, or both a fine and confinement. 1os By this statutory
enhancement that increases the penalty of a "fine-only" Class C misdemeanor to an offense that could carry a jail sentence, it appears the
state has taken a serious position to attempt to curb the danger that
can be associated with intoxicated conduct that occurs in public
places.
Furthermore, the state appears to have also taken a very serious
stance against repeat offenders for DWI. If it is shown on the trial of
a DWI offense that the defendant has previously been convicted one
time of an offense relating to the operating of a motor vehicle while
intoxicated, an offense under section 49.04, the current offense is a
Class A misdemeanor, with a minimum term of confinement of thirty
days.1 o9 Additionally, an offense under section 49.04 is a felony of the
third degree if it is shown at trial that the defendant has previously
been convicted two times of operating of a motor vehicle while intoxicated.110 Once again, the legislature appears to maintain a very strict
posture in its allowance for prosecution of intoxication offenses, as it
has approved the far-reaching consequences of a possible felony conviction for a Driving While Intoxicated offense that is arguably viewed
sometimes as a "mistake" that could happen to anyone.
The frequency of documented intoxication offenses in Texas is of
particular importance when assessing the depth of impact a definitive
ruling would have in regards to the extent allowable for "public place"
under the Penal Code. The most recent annual crash data available
from the National Highway Traffic Safety Administration
("NHTSA") reflects the total number of fatal crashes that occurred in
the United States at 30,196.n Of these national totals, 9,337 fatal
crashes were the result of alcohol-impaired driving, totaling 31 %. 12
In 2010, 2,728 fatal crashes occurred in Texas, and 1,145 of those
crashes resulted from alcohol-impaired driving, totaling 42%." 13 In
this regard, Texas was well ahead of the national average for the percentage of fatal crashes that occurred as a result of alcohol impairment. The number of crashes that could be prevented by an
expansive judicial interpretation of "public place" is likely incalculable. But, if a broad judicial interpretation of "public place" allowed a
police officer to arrest an intoxicated individual who is found in his
driveway and who might wake up and decide to drive, one single life
might be saved on the highways. And when considering the value of
108. § 12.43(c).
109. § 49.09(a).
110. § 49.09(b)(2).
111. Fatal Crashes and Percent Alcohol-Impaired Driving, by Time of Day and
Crash Type, NAT'L HIGHWAY TRAFFIC SAFETY ADMIN. (2010), http://www-fars.nhtsa.

dot.gov/Crashes/CrashesAlcohol.aspx.
112. Id.
113. Id.
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the life that might have been saved, any legislator would likely support a broad interpretation of "public place" when put in that context.
In addition to crash data, the number of arrests made for intoxication offenses in Texas displays the breadth and frequency with which
law enforcement personnel come into contact with this type of conduct. In 2010, 94,440 drivers were arrested in Texas for either Driving
While Intoxicated or driving under the influence." 4 In 2010, the estimated populations of the four most populated states were as follows:
California at 37,349,363; Texas at 25,257,114; New York at 19,392,283;
and Florida at 18,843,326."1 An analysis of these state populations
divided by the number of arrests of intoxicated drivers in 2010 in California, Texas, New York, and Florida' 1 6 yields the following percentages of intoxicated driver arrests: 52% in California; 37% in Texas;
27% in Florida; and 18% in New York. Furthermore, 130,564 suspects were arrested in Texas in 2010 for "drunkenness," which itself is
not a specific term for a Penal Code offense in Texas, but it is the term
used in the Uniform Crime Reporting ("UCR") statistics model." 7
The next closest state was California with 105,388 arrests, and therefore Texas led the nation by 24,907 arrests made for drunkenness."S
As shown by the data, Texas had the second highest percentage of
intoxicated driver arrests by population of the four largest states in
2010 and had the single largest number of intoxicated person arrests in
2010 of all the United States. The data supports the idea that Texas is
impacted substantially by intoxication offenses, and law enforcement
officers in Texas are regularly called upon to address this type of conduct that is a potential danger to the community. When intoxication
offenses are at issue, it appears that a public policy stance would support a broad definition of public place under the Penal Code because
of the frequency of law enforcement officers taking action in these
cases. This interpretation would allow law enforcement the ability to
take intoxicated suspects into custody in the maximum amount of
places and situations allowed for under the law, thus enhancing public
safety.

114. The Texas Crime Report for 2010, TEx. DEP'T OF PUB. SAFETY, 75 (2010),
http://www.txdps.state.tx.us/crimereports/10/citCh9.pdf.
115. Population Estimates, State Intercensal Estimates (2000-2010), Intercensal Estimates of the Resident Population for the United States, Regions, States, and Puerto
Rico: April 1, 2000 to July 1, 2010, U.S. CENSUS BUREAU, http://www.census.gov/
popest/data/intercensal/state/state2010.html (last modified Oct. 9, 2012).
116. Compare id., with Uniform Crime Reports, Table 69: Arrests by State, 2010,
FED. BUREAU OF INVESTIGATION, http://www.fbi.gov/about-us/cjis/ucr/crime-in-theu.s/201 0/crime-in-the-u.s.-201 0/tables/1 0tbl69.xls (last visited Feb. 23, 2013).
117.

FED. BUREAU OF INVESTIGATION,

supra note 116.

118. Id.
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CONCLUSION

The Texas courts of appeals have differed through the years regarding their willingness to expand the interpretation of public place to
locations that might not be considered "public" at first glance. The
Texas cases of Fowler and Commander seem to stand against driveways and front yards being considered public places under the Texas
Penal Code."' This line of cases would seem to be the more conservative legal approach when defining a public place in Texas. However, these cases could arguably be viewed as decreasing the flexibility
given to law enforcement officers in a state that has typically sought to
grant wide discretion in arrest authority to its officers in order to protect the public.
On the other hand, multiple Texas courts of appeals in Loera,
Nailor, and Woodruff appear to plainly support a broad definition of
"public place" under the Texas Penal Code.' 2 0 Furthermore, in Banda
v. State, the Texas Court of Criminal Appeals allowed an arrest for
Public Intoxication to stand that actually took place in the side yard of
a residence. 12 ' Even though Banda's line of reasoning did not explicitly approve the notion that a private yard is always a public place, it
appeared to pave the way for successful arguments to be made in later
cases. To be clear though, it does appear that all of these courts seemingly advocate the idea that the legislature intentionally crafted an
overbroad statutory definition for the purpose of leaving discretion to
the courts to determine what is public, based on facts and circumstances as appropriate.
Furthermore, the federal interpretation of Texas law would seem to
be in line with the appellate cases advocating a broad interpretation of
"public place" based on the level of public access, as opposed to categorical prohibitions of certain locations. The United States Court of
Appeals for the Fifth Circuit took a supporting position in Collazo
when it held that public access was the main key in determining
whether a location was public, as opposed to the particular type or
location of property where the offense occurred.' 2 2 Furthermore in
Fossler,the court denied the defendant's argument that a front yard of
a residence cannot be a public place, and the court instead affirmed
probable cause for a public breach of peace arrest that occurred in a
front yard. 23
119. See Fowler v. State, 65 S.W.3d 116, 119 (Tex. App.-Amarillo 2001, no pet.);
Commander v. State, 748 S.W.2d 270, 271 (Tex. App.-Houston [14th Dist.] 1988, no
pet.).
120. See Loera v. State, 14 S.W.3d 464 (Tex. App.-Dallas 2000, no pet.); State v.
Nailor, 949 S.W.2d 357 (Tex. App.-San Antonio 1997, no pet.); Woodruff v. State,
899 S.W.2d 443 (Tex. App.-Austin 1995, pet. ref'd).
121. See Banda v. State, 890 S.W.2d 42, 52 (Tex. Crim. App. 1994).
122. See United States v. Collazo, 117 F.3d 793, 795-96 (5th Cir. 1997).
123. See United States v. Fossler, 597 F.2d 478, 482 (5th Cir. 1979).
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In light of the dangers posed to the public by alcohol-related offenses such as Public Intoxication and Driving While Intoxicated, and
the protection afforded society by allowing law enforcement to intervene at the earliest possible opportunity, the more appropriate standard for all Texas courts should be to broadly interpret the public
place definition of the Texas Penal Code. This interpretation would
allow law enforcement officers to make arrests in locations that may
be private in name but, in reality, allow for access to the general public. The categorical prohibition of certain locations, such as driveways
and front yards, when discussing public places is arguably an incorrect
approach in a society focused on the safety of the public. As discussed
earlier, the state has shown the desire to extend protection to the public from intoxication offenses by legislative enhancements to penalties
and sentences for subsequent offenses. Additionally, the consistently
broad level of discretion that has been given to law enforcement officers by the courts and legislature to make arrests for "breach of
peace" offenses is well established. Whenever possible, the Texas
Court of Criminal Appeals should rule in the definitive as to whether
or not categorical prohibitions of certain domestic locations are appropriate or, instead, whether driveways and front yards can be regulated as public places.
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